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APPENDIX 'B 


Memorandum 
of The District Court 


UNITED STATES DISTRICT CouRT 
EASTERN DISTRICT OF NEW YORK 


THE UNITED STATES OF AMERICA, ex 
rel. HENRY 0. BOYD, SR., 


Petitioner, 
: 76 C 1029 
: ~against- 
FE - July 23, 1976 
; THE HONGRABLE ROBERT J. HENDERSON, 
; Superintendent of Auburn Correct- 


iional Facility, Auburn, New York, 


Respondent, 


MEMORANDUM AND ORDER 


BRUCHHAUSEN, D.J. 

The petitioner moves for a Writ of Habeas Corpus, 
pursuant to 28 U.S.C. 2241, 2254, upon the ground that the 
_ procedures used to secure eyewitness identifications of petit- |. 


| 
: 


.ioner at his trial, violated his rights to counsel and due 
;process of law under the Sixth and Fourteenth Amendments of th 


‘United States Constitution. 


On May 28, 1975, the Appellate Division, Second 
Medartnent, unanimously affirmed the judgment, without Opinion : 
(48 A.D. 2nd. 769), rejecting the arguments of constitutional 

infirmity in the eyewitness identification procedures and 
testimony. 

In his brief to the Appellate Division, the petit- 


ioner asserts substantially the same ground, in these words: 


oe a ee . ee me oe Se as +s: a me yeemmeee <s eenenemteeenwe smseunionene dates eames a cee etme 


a6 “3 “gays 


| 
"The pre-trial court identifications | 
by the prosecution's witnesses should | 
have been surpressed. x x x Appellant 

was deprived of his right to the ass- ’ 
istance of counsel, during the arr- 

aignment confrontation." 


Leave to appeal to The New York Court of Appeals was: 
denied on June 25, 1975. 


In Gemmel v Buchkoe, 358 F.2d 338, 341, cert. denied. 


«in 385 U.S. 962, the court stated: 


"Counsel for the petitioner presents 
guestions as to whether the petit- 
ioner was denied due process of law 
because he was not represented by 
counsel at the preliminary examinat- 
ion. x x x The District Judge decid- 
ed these issues adversely to the 

‘petitioner. x x x We agree with the 
decision of the district judge." z 


| 
The court has examined the files of this case in the 


State Courts. 
| 
On July 31, 1972, the petitioner was found to be an } 


A pre-trial hearing was held. 


The complaining witness, Mrs Riordan, testified “a | 


: the pre-trial hearing and at the trial. The procedures were in 

conformity with settled law. See Pettett v U.S. 434 F.2 1051; 
U.S. v Black, 412 F.2 687, cert. denied in 396 U.S. 1018; U.S.' 
v Lipowitz, 407 F.2 597, cert. denied in 395 U.S. 946; and | 
U.S. v Hurt, 476 F.2 1164. 


Upon due deliberation, it is ordered that the petit- 


ion be and it is hereby dismissed. 


sitet eeeinedlitedie dion eit ee 


*.4§2* 


Copies hereof will be forwarded to the attorneys for} 


the parties. 


Senior U.S.D.J. 


am 


APPENDIX C 


‘ Petition for 
The Writ of Habeas Corpus 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


LO AO OP LE LS AD SS PG AS 


UNITED STATES OF AMERICA, ex rel. : 

HENRY 9. BOYD, SR., : : 
Petitioner, z 
-against- 


NOTICE OF MOTION 


T J. D 
THE HONORABLE ROBERT J. HENDERSON, 76 Civ. 1039 


Superintendent of Auburn Correctional 
Facility, 
Auburn, New York, z 


Respondent. : 


Oe Se ae Oe OO EF ON SS a SN SM ON a 


SIRS: if 

PLEASE TAKE NOTICE, that pursuant to the annexed 
petition and memorandum of law, the undersigned will move 
this Court at the Courthouse, 225 Cadman Plaza East, Brooklyn, 
New York on the /“™ day of Ray, 1976, at (Oc? aeg.m. for 
an order directing that the petitioner, HENRY ©. BOYD, SR., 
be released from the custody of the Respondent unless he is 


retried forthwith. 


Yours, .ctc., 


WILLIAM E. HELLERSTEIN 
WILLIAM J. GALLAGHER 
The Legal Aid Society 
Attorneys for Petitioner 
15 Park Row - 18th Fioor 
New York, New York 10038 
{212} 5877-3420 


CLERK 
. mi tec. Bites District Court 
vor the iwetern District >¢ 
225 Cadman Plaza Fast 
Brooklyn, New York 11201 
“HON. “LOUIS J. LEFROWITZ 
= ¥ tic: Attorney General 
+2. State of New York 
ons Two World Trade Center 
. oe York, New York 10047 


New York 


, < 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ee ee ee nen wn nnn X 
MNITED STATES OF AMERICA, ex rel. 3 
HENRY ©. BOYD, SR., 3 
Petitioner, t PETITION FOR A 
“-against- _ §& WRIT OF HABEAS CORPUS 
THE HONORABLE ROBERT J. HENDERSON, s 76 Ci¥s 
Superintendent of Auburn Ccrrectional 
Facility, 
Auburn, New York, 
Recvonéent. 
STATE OF NEW YORK 
COUNTY OF CAYUGA 
HENRY O. BOYD, SR., being duly sworn, deposes ane says: 
1. I am currently in the custody of the respondent, 
superintencent of Auburn Correctional Facility at Auburn, 
New York, pursuant to a judgment of the Supreme Court of 
the State of New York, County of Kings, rendered 
September 12, 1972, convicting me after a jury trial of 
robbery in the first degree, grand larceny in the third 
degree, and burglary in the second degree [New York Penal 
Law §§160.15, 155.30, 140.25], and sentencing me to 
concurrent indeterminate terms of imprisonment for a 
maximum of ten years. 
2. The Appellate Division, Second Judicial Department 
affirmed the judgment without opinion on May- 28,-1975. 
Leave to appeal to the New York Court of Appeals was denied 
by the Honorable Charles D. Breitel, Chief Judge, on 


June 25, 1975. The Appellate Division's order of affirmance 


and the certificate denying leave are annexed as exhibits. 
_.+- 3. My present restraint by the superintendent is 


unlawfi:)dmorre,:. the judgment of conviction was obtained in 


‘wiolation of my rights under the Constitution of the 


— Ae 


~United States, Sixth and Fourteenth Amendments. 


Pa roan f : ‘was identified by two eyewitnesses at my trial. 


owt . One, Predricka Riordan, Claimed that I was the one who 


- me 


“32° gereibly entered her apartment on June 23, 1971. "the first 


- made this claim on August 10, 1971, wien I was in state custody 


on &: ke acne and was “supposed to appear in Criminal Court 


” 


on that charge, where the Legal Aid Society represented me. 
She testified that she identified me as 1 entered the Criminal 
Court on that date from the “detention areae I was not informed 
of this confrontation befor ehand, never was advised of my 

right to the assistance of counsel, and never waived my right 
to counsel's assistance. As the testimony at the pretrial 
hearing and at trial reveals, no one of the small number of 
other black defendants who were produced in court that morning 
remotely aperensnetes my appearance. This pretrial confron- 
tation, and the ‘admission at trial of urs. Riordan's pretrial 


and in-court identifications, violated ‘ny rights to counsel 


and to due process of law. 


4 5 was ent identified by the second eyewitness, 


March 103972 challenging the validity of identification 
testimony. The court allowed the prosecutor to call this 


witness over the objection of my attorney that, unless a 


-_-— 


lineup were conducted first, I would ve exposed to. an 


unnecessarily suggestive showup that was conducive to 


irreparable misidentification by a witness who had never 


oe é =. ee 


before identified me in person or by photograph. Mrs. Arrington 


i, 


then identified me when there were no Spectators in the 
courtroom, no other black people,. ‘and I was seated at the 
Counsel table with three tniformed court officers Standing 
behind me. The admission at trial of Mrs. Arrington's 
identification testimony deprived me of Gue process of law. 
6. These two women have misidentified me. 1 had never 
seen them before my arrest, and am innocent of the charges 


upon which I was convicted. 


7. These issues were fully presented before the trial 


court, on appeal to the Appellate Division, and before 
Chief Judge Breitel at the leave hearing. All state remedies 
therefore have been exhausted. No prior application for a 
writ of habeas corpus challenging this judgment has been made, 
8. Our legal and factual arguments are discussed more 
fully in the accompanying memorandum, 
WHEREFORE, petitioner respectfully asks this Court to 
direct that he be released from the custody of the Superintenden 
unless he is immediately retried under such time limitations 


as the Court deems just. 


Sworn to before me this 
I§ day of May, 1976 


i 


DOROTHY J, CURNS 
Netery Public, Site of New York 
422 


No, 
Qualified in P a c4 County 
Commission Expire Expires Moreh 30, wat 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


Le ty ye  P 


UNITED STATES *': wAMERICA, ex rel. 


HENRY ©. BOYD, SR., | 


. 
‘ ~ 
—* 

w+ 
* 


ay - Petitioner, 
os i -against- 


ee . THE HONORABLE ROBERT J. HENDERSON, ue 
. a Superintendent of Auburn Correctional 
if Facility, 
Auburn, New York, 


@& wzondent. 


OL LY A 


Serene ine 


STATE OF NEW YORK ) 
$3 BSS- 2 
‘COUNTY OF CAYUGA ) 


~ a oe - meme a cali 


HENRY ©. BOYD, SR., being duly sworn, deposes and says: 
_- That deponent is the petitioner in the within proceeding 
that deponent has read the foregoing petition and knows the 
contents thercof; that the same is true to deponent's own 


knowledge. 


Sworn to before me this 
“je day of May, 1976 ~- 


_Doett, 1 Fun 
— 


DOROTHY J. TURNS : 
@lotary Public, Stats ef Now Yorg 
> 1472 
Ovelitied in Cay.es Coenty 4 
29, Commission Capives March 30, 17 
a 


t* 


At a Term of the Appellate C vision of the Supreme Court 
- ~ anna =~ Of the State of New York. Secord Judicial Department, 
ee ~—. held in Kings County on May 28, 1975 


HON. SAMUEL RABIN . "Neatas Presiding Justice 
HON. JAMES D. HOPKINS 

ARIE AEN RV LAYERS TLS f-  - - a. 

HON HENRY J. LATHAM 

ote Poti NAOAR Sane 


Associate Justices 


TKS xe AI WchiiNeaskoes / 
MIGRIROVAVAUEBEN ASRS | 
HON. FRED J. MUNDER 
HON. J. IRWIN SHAPIRO 


The People of the State of New York, 


Order on Appeal from 
Judgment of Conviction 


Henry 0. Boyd, Sr., 


- Appellant 


In the above entitled action, the abovenamed Uicnry 0. Boyd, Sr., 
’ defendant in this action, having appealed to this court fron a judgment of the Suprene 


Court, Kings County, renderea SOPtember 12, 1972; 


‘ 


and the said appeal having been ®t GUed by Lawrence H. Sharf, 

Exsq., of counsel for the appellant, and orgued by Elliott Schulder, tsq., 

of counsel for the respondent, and due deliberation having been had thereon; and upon this court's 
decision slip heretofore filed and made a part hereof, it is: 


ORDERED that the judgment appealed from is hereby unsnimously offirmed. 


oe 


Clerk of the Appellate Divisiou 


ist Nee, Tespondent 
« Boyd, ee @ppellanc 


‘tS 


Eugene os 
Of coe District Attorn 
SOL), for T€spondent hs 


Ea, ca 


Jud 
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’ Actin 
ae te 2 
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etate of Aew Work 
Court of Sppeals 


BEFORE: HON. CHARLES D. BREITEL, Chief Judge 


THE PEOPLE OF THE STATE OF NEW YORK 
Respondent, CERTIFICATE 
: against DENYING 
HENRY O. BOYD, SR., LEAVE 


Defendant-Appellant.. 


I, CHARLES -D. BREITEL, Chief Judge cf the Court of Appeals of the State of New 


“ 


York, do hereby certify that, upon application timely made by the above-named appellant for a 
- - 2 ere 

certificate pursuant to CPL 460.20 and upon the record and proceedings herein,*® there is no 

question of law presented which ought to be reviewed by the Court of Appeals and permission 


to appeal is hereby denied. 


Dated at new York »New York 
June 25 ,19 oD 


William E. Hellerstein ONT = Bie 


and William J. Gallasher, Esqs. ‘ef 
Legal Aid Society a 
119 Fifth Avenue 
New York, New York 10003 


‘ 
H 
} 
; 
‘ 
i 
' 
{ 
t 


s 
eee NPT ee meen meee Siem y 


Hon. Eugene Gold 

District Attorney, Kings Co. 
Municipal Bldg. 
Brooklyn, New York 


Clerk, Court of Appeals 


*Description of Order: ' 
5-28-75 App. Div. 2nd affmd. 9-12-72 Sup. Ct., Kings 


APPENDIX D 


The Minutes of The 
Pretrial Identification Hearing 


Held in The Supreme Court, Kings County 


SUPREME COURT > KINGS Ccunty Wade ilearing) 


CRIMINAL TERM - PART 8 
peas Vite 
THE PECPLE oF TilE STATE 


- STATE OF KNEW Yor : Grew we. Se: 


* (MEO. A Gb Shh 


“VO, 
HENRY BOYD . 


oe 


pe Se . 
Verendant ; 


Oe Str ae a ot seats dati i Gite en 


Oe an te ee eres em en 
(Ind. No, 5620/71 


Hon, EN JA? “Ter PARA 


A2T 
eee BS ath sD 


Justice, 


Appearances: 


EUGENE SCHWARTZVWALD 
Assistant District 
For the People 


> BSG. 


Attorney 


PAUL MADDEN, Esq., 
Legal Aid Society 
For the Defendant 


Roland M, Heyman, C.S.R., 
Official Court Reporter 


Riordan-direct 2 


MR. SCHWARTZWALD: Pecple move 5620 of 1971, 
People against Henry Boyd for trial, your Honor. 

MR. MADDEN: If it please the Court, the 
defendant is ready for a Wade hearing, your Honor. 

THE CCURT: Are you ready for a Wade hearing? 

MR. SCHWARTZWALD: Yes, your Honor. 

People call as the first witctess, Fredricka 
Riordan. 

FREDRICKA RIORDAR, 43 Joralemon Street, 
Brooklyn, New York, called as a witness in behalf of 
the People, being first duly sworn, testified as 
follows: 

DIRECT-EXAMINATION 

BY MR. SCHWARTZWALD: 

Q On June 23, 1971, were you living at 43 

Joralemon Street, County of Kings? 

A I was. 

Q At about three o'clock in the afternoon did 
something happen? 

A Yes. 

Q What exactly happened? Start from the very 
beginning. 

A My cleaning woman Mary Arrington was getting ready 


to go home, and at three o'clock the doorbell rang. We 


Riordan-direct 


were expecting her husband to pick her up that afternoon, 
so Il went to the door, and expecting her husband I opened 
the door and I was confronted with the defendanc, who 
inquired whether or not Sam lived at that address. I 
said no, thought he made a mistake. He asked iz my husband 
was at home. I said no. I was certain he made a mistake, 
1 attemoted to close the door. At this point he pushed 
his weight against the door and pushed it 
in his left hand a 
silver in color. 
MR. MADDEN: Excuse me, your Honor. 
hear with those people talking there. 
THE GOURT: How about closing the door. 

Q How were the lighting conditions at this 
particular location? 
A All the lights were on and the daylight was coming 
through. 

Q How close were you to the defendant? 
A A foot. 

Q How is your vision? 


A Tenty, twenty. 


Q How long would you say you talked to him by the 


door? 


Riordan-direct 


THE COURT: How is your vision? Is it & 
THE WITNESS: Excellent. 
THE COURT: Good. All right. 

Q And approximately how long did you talk to him 
by the door about your husband not being home? 
A when I opened the door I looked him streiskt in the 
face and I spoke to him for--peraaps ghirty-fave SHEEIES , 
this exchange of conversation. 

Q Is that before he pushed his way in: 

Yes, that was pefore he pushed his way 

attempted to close the door on his arm. 

Q What happened next? Now he's inside? 
A I was--the door opens inward and I was caught between 
the door and the wall. Mrs. Arrington cam running out 
from the bathroom. A second gentleman came in behind the 
defendant. Mr. Boyd looked and asked who-what was behind 
the closed door in the Lower hall. 7? replied it was my 
child. He was asleep in the room. He then asked whether 
or not there was anyone else in the house and I said no. 
He said if there was anyone else in the house that he 
would kill us. He then went upstairs. He fled through 
the basement of our duplex. Went upstairs. The second 
man then asked whether or not I had any money. He asked 


for my wallet. © gave him my wallet. He then tried to 


Riordan-direct 5 


force Mrs. Arrington and myself into the hall closet. He 
couldn’t get us both in so he changed his mind and then 

he asked me if I had any jewelry. I told him what was in 
my bedroom, It was in the case on the mantle on the 
fireplace. He didn't understand what I was trying to say, 
so he moved us from the cloret, pushed us down the Hall - 
to the bedroom. I took the jewelry case off the mantle 
and I threw it on the bed and he examined the contents 

and asked whether I had any better jewelry than what was 
in the case, I said no, I hed no diamonds. I had nothing 
of value. At this point Mx. Boyd had returned from the uppe 
levels of the house and the second man indicated that we 
should get into the closet, that if we cooperated and got 
into the closet nothing would happen to us. I asked them 
what they wanted. He said he wanted money, he wanted 
jewelry. I said I had neither. We cooperated, We went to 
the closet. They closed the door, and Mr. Boyd was 
screaming obscenities at this point, and the second man 
said they should just hurry and get out, and let's cause 
as little difficulty as possible. When we were in the 
closet they secured the door with a wing chair. I heard a 
thump and realized the door had been closed. They were in 
the house for about ten minutes after that. I could hear 


them moving through the house. After I was certain that 


Rilordan-direct 


they were gone, we stayed in the closet perhaps another 
twenty minutes and then we tried to force the door. 

the wing chair was on a piece of thick carpet, we were 

by repeated pushes on the door able to get the chair to 
Slide away. We then went to the baby's room, grabhad the 
baby and ran to the bar attoss the street whexe we caliea 
the police. 

Q Did there come a time--well, let me ask you 
this. You said you looked at the defendant for about 
thirty or thirty-five seconds while you were having «4 
conversation when you opened the door originally? 

A Yes, 

Q For what other pertods did you look at the 
defendant, besides the part at the door? 

A i saw him during the conversation that he was having, 
where he was behind the door. When I said my child. When 
he came back from the upper floors of the house. I saw 
him again in the bedroom. I saw him clearly. 

Q And did you give a description to the police 
when the police arrived? : 

A Yes, I did, 

Q And did there come a time that you saw this 
defendant once again? 
A Yes, 


Riordan-direct 


Was that on or about August 10th? 
A : Circumstances were such that I had gon 
my mother in St. Louis for several weeks, and I was 
alled by my husband and told that the car that had been 
and that somec: 
and that the police were interested ix 


knowing whether or not the person that they hed found 


mae 


the car was perhaps one and the same person who had robbed 


* 


me. So 1 made arrangements to come beck to New Y¥ 
= 


I was called by Detective Fitzgerald und I was taken to 


the Criminal Court building to one of the hearing 


a 


rooms. 1 
was told that the man was going to be arvaigned on 
possession of a stolen automobile. I sat im the courtroom 
for about twenty minutes watching the front of the room. 
Taere was a Judge seated there, cases were being heard, 

and I watched the front of the room until I saw the defend- 
ant appear. 

Q How many people would you say they paraded in 
front of the Judge while you were waiting the twenty 
minutes? 

A Probably between six, eight people. There were many 
cases being heard, 

Q And how many blacks approximately, of the six 
or eight? 


Riordan-direct 


> 


saey were black with the exception of two Puerts 


Ricans that were being heard. 


iS 


Q And when you saw the defendant, what did you 


A i said, “That's him." He said, "Who?" I said, "That': 


~an y mele 
the man." And he said, "Where?" And 1 veinted way in 


ei nh 


right hand side of the courtroom, 


Q And do you see that person in the courtroe 
today? 


A 


Yes. 
Q 


Sitting at the table. 


Would you please point him out? 


MR. SCHWARTZWALD: 


Indicating the defendant. 
Your witness. 


CROSS~EX 


NATION 
BY MR. MADDEN: 

Q Mrs. Riordan, before coming to court today did 
you read any materials at ail to refresh your recollection? 
A I discussed my past testimony with the District 
Attorney, 

Q You mean at the preliminary hearing and at the 
Grand Jury? 
A 


Yes. 


And did you vead any police reports? 


wen SrA Tere. 


rie HAUUEN: Whatever she used to refresh hex 
recollection. 

MR. SCHWARTZNALD: Well » you have the Criminal 
Court minutes, and 1 Guess the Grand Jury minutes. 

MR. MADDEN: I don't have the Grand Jury 
MR. SCAR? 


a 
abe WhiWO dd Gihedial 


to be pm * — v, toat 
tne Grand Jury 


minutes of September 15, 1971, to be deemad marked 


One for identification. 
BY MR. MADDEN: 
Q And all you looked at was the Grand Jury 
minutes in the preliminary hearing? 
A I didn't even read them. We discussed the testimony 
that I had given. 
MR. MADDEN: May I just have a few moments, 
your Honor? 
(Brief pause and resumed, ) 
Q Prior to June 23rd, did you know or had you ever 
seen either one of these two individuals? 


A No, 
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Q And how long would you say that the entire 

incident took from the time that they rang the doorbell 

and you answered the door and the time that they left the 

premises as far as you know? 

A I would say they were probably out of the house in 

about £ifteen minutes. I was not wearing a watch. I would 
a sense of tim: i never wear a wateh so i 

have to rely upon my 


as very Lé 


About fiftcen minutes, yes. 

Q You mean from the time they rang the doorbell? 
A The time they rang the doorbell and the time we were 
put in the closet and went through the house. We stayed 
in the closet--the entire thing took about forty minutes, 
When we went into the bar across the street I looked at 
the clock and it said twenty of. 


Q And what time did they come in? 


A Three o'clock, Exactly three o'clock because I was 


in the back of the house when I heard the doorbell ring 
and I had to pass through the bedroom, my bedroom, and I 
looked at the clock and it was three and Mr, Arrington 

was to come at three, which is why 7 thought Mr. Arrington 


would be at the door when I opened it. 


Riorcan-cross pe 


cay they were probably out of the house by 


4 
i 


And duvinzg the course of this--how long after 


the premiscs would you say--how much time 


ca ” re 7 = ae of + , > . ; fo 
that time and the time you went itito tie 


About five minutes, 


bea room? 
A Yes. 
Q And you say that initially when the doorbell 


the taller of the two was the first one that you 


That's correct. 

Q And he asked you is Sam here? 

That's correct. 

Q And you said there is no Sam? 

I said, "There's no Sam at this address. 

Q And then he asked if your husband is home? 


Yes. 


Q And you said it was a mistake? 


Mistake. And then when I tried to close the door-- 
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Q 
A There was a hesitation. I looked at hin. When I 
looked at him I thought, this man is in error, When I 
opened the door I'm sure he's made a mistake in coming 
my door. He aske 
sure he had made a 
Yes, a lengthy pause cause he thought 
ask me. And then he said, "Is your husband at home?!" 

a strong suspicion as to exec 
visi 

be a mistake, 

Q You didn't have any suspicion? 
A Net when I opened the door, no. When he asked me 
the initial question. 

Q Then you say he pushed the door inward? 

That's correct. 

Q And were you behind the door? 

Yes. 

Q And he came in first? 

He came in first. 

Q What happened after that? Any conversation? 
A The second man follcwed him in. And Mr. Boyd 


initiated the conversation by inquiring as to who was 


present behind the closed door. And this is the lower 


L3 


Riordan-cross 


h2ll cé our house which is approximately six feet wide, 


. 


ten fcet deep. We were ali in this very close area at 


f> 


ae ae et ery, i eige aren, Ae 1.2 cS Eset RCN st 2 Lalwe | see a 
this ooint. The door of the child's room is right at this 
« wa 
‘ e ‘ 
poinc. 
rl ef ~ 5 s ae om 4 A = on on be Bi i ee NaS Delany 2 
G where was boya SCanaLng as this time: 
~~ 
& +t. eee ke et 4 T ae +. 4 48 Se 
A He was standing at the door. I was behind the cooz, an 


he was straight in front of me. The other man was--they 


this point, and the other man was 


ine Baa of ols aoe Went + Fa ree 4h. a ca eh, 
StTaNGing Zisnt Chere oenina tie Goor. LnN@Te Wes Lae 

tlawkw moe are = + de ny ny * ac “Ws ‘2 ? + Ras e 
other man, there was me, there was Mr, Boyd. ir. Boyd was 


at the base of the stairs at this point. 
Q Boyd was to your right at this time? 
A boyd was directly ahead of me. If you come in the 
bottom door the door opens this way. There's the brick 
wall and then the stairs pick up about ten feet. 
Q Was Boyd facing you at this time? 


A Side view. Side view. This is the point where Mrs. 


Arrington came running out of the bathroom. 


Q What happened then after--how long cid this 


conversation take? 


A “Who's behind that door? My son. Who is in the rest 


of the house? Absolutely no one. Who's upstairs? Absolutely 


Se 


no one. If there's anyone else here I'm going to kill." At 


which point he went upstairs. 
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Q And the second male? 
A the second man, the second man wanted--did I have any 
money? And I tock out my coin purse. He emptied the 


contents of the coin purse. 
a while? 


to get in the 


ldn't both gece into the closet-- 


THE COURT: 


Is it necessary to go into the 


me os a os ees 
Q iow long would you say you were in the bedre 


with the second man alone? 
aA Alone? Just a couple of minutes. Just as long as it 
took me to get my jewel case, to put it on the bed, to have 
him examine the contents of it and ask m2 if I had any 
better jewelry than what was in there. He glanced at my 
hands to see if I was wearing a diamond. I wasn't, 

Q After a couple of minutes you say Boyd came back? 
A Boyd came back downstairs, 

Q There was @ conversation? 
A Yes. We were told to get into the closet. The 
second man told Mr. Boyd they should hurry their business. 
Q ~ Then you went into another closet? 


A We went into a closet in my bedroom. 
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t 


That was the last closet? 

egain what they 

"I£ you get 

the second man, “there wouldn't be 
did according to his wishes, 

‘) 


2 Did you tell us you went aeroess to a bar and 


Called the police? 


© police! 
‘ * be 4 3 ef 4. Z i J 
a Finn de oe ae an 
“ik. Crimaldi, was’ nolding 
A mene dt on vy be ay TAA fe 9 Fen ° . “ . 1 7746 
ie TanPcon was fe wdekig, & gia S&S Oi Water, 


e called the police. 


Q Then the police came? 


Q Do you know which police officer you speke to? 


A I spoke to a redheaded police officer. I think his 


name was Morgan. The second policeman I saw here today 


whose name is Luchasi, or Lacarelli. 
Q Were these both from the 84th Precinct? 
Yes, they were, 
Q You told them what -happened? 
Yes. 
Q Did you give them a description? 


We gave them a description at the time. 
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Grimldi the bartender gave them a description of a car 
and the license number that he saw in front cf my hom, 
and he described to them the fact that he saw them 
removing televisions, et cetera, and what he felt to be 
a projector case. What was in fact a portable sewing 
machine from my home, and putting it in the back seat co. 
the car. 

, see the two individuals involved? 

they we wo black men. 

1e saw. That's all I can remember. That's 
all i've discussed with him. He said they were two black 
men. He does confirm the description of the height of the 
men, the type of hairdo, the sideburns, the general 
description of the clothes. He said he was certainly in 
no position as to the faces, but he did confirm the 
general physical description that Mrs. Arrington and I 


gave to the officers. 


Q What description did you give to the police? 


A I told Detective Fitzgerald-- 

Q No, not Detective Fitzgerald. Locarino 
(Phonetically) or Morgan? 
A Extremely tall. Extremely tall. Very tall. 1 said 


well over six feet. Lean, muscular build. Afro hairdo. 


Ricrdan-cross 


Markedly discolored front teeth. 

Q What does that mean? 
A That means when I was standing in the doorway looking 
at him I was eble to see that his front teeth 
if they ad been abused. Whether by injury or disease I 
don't know, but he didn't have a set of healthy teeth. 
noticed specifically his two front teeth as being 
discolored, 

Not corroded, 

Q Broken? 
Not broken, discolored. He didn't have white teeth. 
Q You say the front two teeth-- 
The front two teeth are what I fixed on, yes. 
Q You say he was extremely tall? 
Yes, because I was straining my neck up at hin. 
Q How tall are you? 
I am five-six. 
Q And you saw that he was lean and muscular? 
Yes, very muscular. 
Q He wasn't thin build? 
Skinny? No. Lean and muscular, 
Q Did he have a thin build? 


Thin? Do you mean puny, scrawny? 


¥ 
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Q I don't know. What does thin mean? 

A What does thin mean to you? 
THE COUR?: Explain to her what you mean by thin. 
He wasn't fat? 
He was a men well developed, 

tuscular, who had no evidence of fat. 

were well developed. Lean, absence of fat, muscular. 

Q Let me ask you this, ma'am. You didn’t tell 

police that he had the thin build? 

No. Lean and muscular. 

Q dhat color clothes w 
A Hie was wearing a white short sleeved shirt, open 
necked. 

Q And what color pants? 
A O£ the Khaki family. The khaki family. Any of 
these gaberdines or twills that are worn in the summer. 
This was a blue or gray or brown, in comparison to the 
white of the shirt. My memory would fail me. I couldn't 
give you a positive--but it was a light pair of summer 
pants. 

Q How long were his sideburns? Below his mouth? 
A No, they were down to here. Also as I was standing 


in the doorway looking at him I noticed he had the 
beginnings of a moustache. I thought he was trying to grow 
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one. This also stuck in my memory. I thought either he 
hasa‘t st .d or starting to grow a moustache. He had hair 
on the s: an ce also. 

C to the police? 

Q And let me ask you this, ma'em. When you told 
this to the police, were they writing the stuff down? . 
A ZL certainly hope they wer They had their pads of 
paper out. I don't 
down pcneral impressions or w 

Q When you say they were putting down-< 
A They were actually writing. The patrolman who was 
here today, was in the bar with Mrs. Arrington and myself 
when this was going on. I gave information in the bar. 
Someone was writing in the bar. I gave information when 
we were standing in the street. I was going into it in 
more detail. One was writing, yes. I would assume 560 
because I did give a description. Mrs. Arrington gave a 
description, and Mr, Grimaldi confirmed the description. 

Q Now, this fellow you say was well over six feet 
tall, is that right? 
A Yes. 

Q He would be six-two? 


A Much more than six-two. 


7 ern . cs 
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Q How old would you say he was about? 

A I said at the time--and as all descriptions are a 
compromise, 1 voted for very late twenties, early thirties. 
This is what I thought he was. I thought the other one 
was in his late thirties. I'd say 1£ we're going on an 
average it would be about thirty. I think it went 

cown oificially as late twenties. I'm thirty. He 

not that mich older than nm 


. oe ce 4 
You said it went down Lara twentics? 


w 


~ 


A the description when poke to the detective 


‘ tt 


said, "All right." He said, "Over six feet?" And I 
said, "Yes, well over six feet." And he said, "How tall?" 
I said, "Very tall." Eeing a woman I think men tend to 
think that perhaps anything is taller than myself is tall. 
So six-two was arrived at as perhaps a very tall man, late 
twenties, early thirties, Late twenties. 

Q Did you get a description of the other man? 
A Yes. He was about five-ten, heavy set, late thirties, 


small moustache. He had on a cap, blue jacket. 


Q And when did you see Detective Fitzgerald for 


the first time? 
A The next day. 

Q That would be the 24th? 
A Yes. 
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And did you teil him what these men looked like? 


Was it the same thing or something different? 
nh? 1 = td 
No, no, the same thing. 


hk, 2 ws 
thing. 


Q Now, did Detective Fitzgerald indicate to you 
that he had spoken Morgan or Lacarino? 
A L would assume 
Sort of report. 
given statements as to what had been taken, end 
aware of what had been taken, and was confirming this, so 
I would assume he had spoken to either one of them. 

Q Did you speak to any other officers other than 
these three? 
A No. 

Q When after the 24th did you see Fitzgerald 


again? 


A It wasn't until August. Until I saw him that day in 
the Criminal Court Building. 


Q And had you spoken to Fitzgerald or any other 
police officer in connection with this case other than 
the 24th? 

A No. Not--if it was, it was simply a refiling of the 
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details. Certainly nothing else. But I gave the statement 


and I spoke to Detective Fitzgerals. We refined the 
hI ad ‘“ v7 wan * i £ 
details. We went over the exact sequence of events so 
he could complete his report and then the nex 
C Did you ever go down to the Euveau 


ee an “ } ote ~ ly ~ ~ et ree yer rif 4 
Identification to take a look at any photographs? 


A ho, 1 did HOt. 


I saw no purpose 
because 1 felt that the shots would probably be so 
bad--my passport picture doesn't look like me--so I felt 
nobody's interest would be served, at least my own 
interest, by looking at photographs. 

Q Did you gather the impression that Detective 
Fitzgerald was working hard on this case trying to find 
the culprit? 

MR. SCHWARTZWALD: Objection, your Houor. 
THE COURT: Sustained. 

I would object myself. Yes. 

THE COURT: How can she tell how hard the 
detective worked? Did she follow him around every 
minute of the day or night? She wouldn't know. 


Riordan-cross 


Did you ever see any photographs in connection 


§ case? 


Fr at tne garage ore- 


assume that you were quite nervous 
time this incident occurred, is that correct? 


A vhich incident? 


afraid. 

Q Were you hysterical? 
A No, never, At no time was I hysterical. Not at 
thet time or after. 

Q Now, you say that you were in St. Louis and 


your husband called you? 


Q And he mentioned to you that Detective Fitzgerald | 
had called him? 


A Had called him. That's correct. 


Q What did your husband tell you? 
A Ne told me that Detective Fitzgereld called him and 
had informed him that the car which had been reported by 
Mx, Grimaldi, identified by Mr. Grimaldi as being used to 


ro? ; oe 
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from our premises had been found in 


a ar) 


| Ne 


gentleman in the car, and would I b 
or at least see if the man who had 


been picked up in the car was the man who had robbed m. 


And did you speak to Fitzgerald on the telephone 
going, down to court? 
fes, LI dic 
What did he say to you? 
A He told me that this man was being ; 
the charge of possession of a stolen automobile. Tha 
was the automobile that had been described by Mr. Grimaldi, 
and he explained thet he would be arraigned in Criminal 
Court building on a particular day, and asked if I would 
go to the Criminal Courts building with him, sit in the 
hearing room and if I saw him to point him ouc. 
Q Did he tell you that this man fit the 


description of the cone you gave? 


A General physical description. I think he probably 
did, 


Q Well, let me ask you this question. At the Grand 
Jury a question was asked by the Assistant District 
Attorney on September 15th. 


come to the police station 
sssible defendant? 


my mother's h 


contact 
Ci 
and he told me 
and I made arra: 
Detective 
defendant--the court 
As 1 watched I saw Mr, Boyd enter and I pointed to 
defendant and I said, "That is the gentleman." 
A Yes, 
Q After listening to that, you made that answer I 
assume, is that correct? 
MR. SCHWARTZWALD: I object, your Honor. There's 
nothing inconsistent. 
THE COURT: All right, she made the answer. 
Q So he did tell you that the man you were going 
to view in the courthouse fit the description in his 


opinion? 


A The description that I had given him, yes. 


Q And he told you that? 
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he actually picked you up and drove you down? 


-ulked about the case on the way down? 


A No, we didr ‘ ent and answered another call 


while I was in the car. It 
7 


fan was deed on arrival and I 


Criminal Courts builsine 


SF 


person was in 


rN The arraignment of s knew that. 

Q And he told you what f 
A Yes. 

Q Henry Boyd? 

A Yes, 

Q Are you aware as cases are called in the 
Criminal Court, after being there that day, that they 
call it not by the docket only-- 

A His name was not called. 
Q Was not? 
A Not called, no. 
THE COURT: At least you didn't hear it? 


WIT 
called, 
CURT: All right. 
@ Mrs. Riordan, where were you sitting--+. 
Did you say the defendant walked out of a coor oi 
building? 
A He walked ouc of the 
Q y, is that correct? 
she Cciminai Court. I don't know how 
ght in or let out. I imew that he at 
Some point, the man in quescion, would appeas.. And if i 
Saw him I was to poinc him out. I was not briefed on how, 
when and in what a manner. 
Q And let me ask you this. Where was Fitzgerald 
sitting? With you? 2 
A He was sitting right next to me, and we were sitting 
in about the fourth row back. 


Q Were you directly in front of the door? 


A On the right hand side, yes. We were sitting on the 


cight hand side of the court. 

Q And you said to him, "That's the gentleman''? 
A Yes. 

Q As each person caw: cut, did Fitzgerald say 


TRioreen-cross 28 
anything to you? 
fh, ~ 
4 O, no. 
ay 1 “ 4a be « ¢ o * 4 “ + ‘a Lover Lee dies ge‘ 
Q Did he say anything to you before Boyd came out? 
/ 
£\ Ae 
° 
. u Did he say anything after Boyd c: out? 
A , ce ae Hird, wal, aye " ; en ’ P "iahe 
A NO, i gaid, "That's the man. Be said, Who, aca 
" it + ~ 2 at Were, Ls a * a 4 * SP e 
One: i $8id, "That one. And I pointed to the one on 
‘ | 
the right hand side > 
i A é ic at Phi: im \ 3 < at S I 
A 4 , he Was 
Q And after you made the identific: » at the 
Criminal Court, did you have a conversetion with 
2 . 
Fitzgerald? 
~ 2 
. A Did I? No, he got up immediately and he approached 


the Bench, And then the next thing I knew Mr. Boyd was 
being led out. I was called and I was asked to sign a 
formai complaint. And then a date was set for the hearing. 
| And then I saw Mr. Boyd again at the hearing. 

Q Did Fitzgerald say that's the gentleman? Did he 
Say anything to you? 
A Did he say anything to me? He said, "Are you sure?" 
I said, "Yes, that's the one." And he said, “All right." 


‘ And he went up. Now, obviously he knew that was Mr. Boyd, 


: ' because he immediately went up and approached the Bench and 


taken into custody. 


knew that was Mr, 


i assume, otherwise he would h: turned to me and 


Said that's not the mi: 


Any name on the life savers? 
No, I don't remember the flavor. 
6 


Q Was any of the property recovered, ma'am? 


No. 


Q I don't know if you know the answer to this 


question or not. You say that you went to the courthouse 
and you went to a certain room, Was this a big room? 
A Pardon? 

Q Was this a big room, courtroom? 
A It was on the first floor in the rear, if you went 
in. You went straicht down, took a right turn right there 
back of the telephones in the hall to the left. 


Q How long was the courtroom? 


weed aad by ad | = ¢ 
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vast, it was lik 
was one of the big; 
A Yes. Very high ceiling. Je ne Indirect 
ting. 
Q [his was approximately seven weeks after this 
occurced? 


er 


wt? POU PA reer tar Ty, Wa toned A 
Pabe Vm iAlLovciid . VOEYCCLLGy. 


g You haven't had any? 
In specific identification 
Q Identification? 
Well, what--define training. 
Q For example, people in the police department go 
through special traiaing, or if you were-~- 
MR, SCHWARTZWALD: I object, your Honor. Whenever - 
I have police officers he never defers to their 
training. 
THE COURT: Maybe it works cut that she had some 


type of training. 


MR. MADDEN: Maybe she's a specialist. 


THE COURT: he answer is no, it is ro. 


> an ~~ e 
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You haven't had any training in identification? 
No. In college I minored in 
about ten courses in 
| 
on wearing ti 


Pe == eet mms 
WEATINE one 


' ae 4 
sweater Oucki 


y chrome sunclasses 
is a detective? 
Q And he had his motorcycle? 
A Yes, He had on a black and white jacket and he had on 
a very large pair of chrome sunglasses. 
Q And do you remember your husband Spoke to you on 
the phoné in St. Louis? 


A Yes. 


Q And you hed that conversation. Do you remember 


exactly--you can't remember exactly--as close as you can 
to what he said to you. Can you tell us what he told you 
over the telephone? 

A He told me they had found the man answering the 


description that I had given the police and the car that 


was icentified by Mr. Grimaidi, or at least fit the 


= 


cescription given, and the car identified by lir. Grimaldi. 


Like 


2 when you went down to 


used 

you gave, do you think 
sugrestibility to you? 
A 


ou did this all on your own, is that correct? 


And did you speak to any other police officers 
at the time you were in the criminal court after you said 
that's the gentleman? 
A No. I just picked--Detective Fitzgerald went to the 
front of the courtroom and he led Mr. Boyd out and then I 
left. I went home, 
Q Did the person, the taller of the two individuals 


in the house that day, other thaa the discolored teeth and 


the thin moustache and the sideburns, did he have any 


about him? For 
be distinctive? 
ot on his face, other than the discolored te 
the opportunity to view only his 
seconds without interszuption. 


7 sietascy ne 
40048208 ash. 


and 
one would tend to call sloe eyes, 


° 


Q What does that mean? 


Sort of a drooping type of sensation. 


you look at them not fully awake. 

Q Did he look like he was on drugs? 
A Did I think he was on drugs? I felt he was on a 
high of some sort. I don't know what one looks like when 
one is on drugs, but I felt he was definitely elevated. 

: Q When you went to the Criminal Court on August 
10th, and you spoke to Fitzgerald, did he give you a 
description of Boyd? 

A Did he give me a description of Boyd? Wo, It wasn't 


necessary. I had given him a description of Boyd. 


Q Yes, yes. And did he show you a picture? 


nance "*Cl.OsS 
A We 
i A P| , * . * . a “I >} a+ es ~e ~ yy " . 
& éiia you Say you were never snown a puocograpa Or 


Loyd, is that correct? 
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Q And do you cemenver what tne District Attorney 
as as ee £ Piet ot in Oe « Se ei 
was wearing in the Criminal Court heariny? 
* 


A that day? 
Q 
The hearing he was in a shirt. 


A He had on a shirt and necktie. It was very warm and . 


‘ > 


Just in a shirt? 


he was anxious to get his train to Southhampton, and it 
was after three o'clock and I remember having that 


conversation. 


Q I said the District Attorney. Do you mean Mr, 


Fitzgerald? 


‘ A Mo, the District Attorney. 


ve gone that oa a hot day if it 
coureroom. lt is nothing unusual. 


ue nad on a recktie, 


boyd was 


£ 4 apes} a eae J on s¢ 
44800 OFF 1.15 Lace the uay ne 


appeared in my doorway. I £ixed on his face at that time. 
Q How long would you say you looked at him before 

you said tha man or the gentleman? 

A ‘The 2 was arraigned on the stolen automobile? 

He appeared in the doorway and without hesitecion ny entire 

body reacted, that was Mr, Boyd. A visual reaction if 


fou would like to term it as such. 
y 


Q ®0 you looked at him for merely a split second 


before you said that's the man? 
A I knew immediately that that is Mr, Boyd. 


q You didn't bother to hear his voice at all, did 


‘irs. Acvington said that she would come. 
We were waiting x cizs. Arrington. 
Q I want to know was she there? 
A They called the hearing before che arrived, She was 
en route at the time of the hearing. 
Q And has che ever come to court with you? 


Wie 


Q ilas she ever been in the same courthouse with you? 


A She was there--she arrived after the hearing was over. 
She was physically present in the same courthouse that I 
was that day. 


Q And by that time Boyd had gone back into the 


falt sure it 


That's correct. 
And did-- 
A If I had told her I didn't think it was him that 
woulé have been ridiculous, I did think it was him, 
I wouldn't want you to lie about it. 
No. 
Q Did you tell Mrs. Arrington that you had 
identified this man on Aucust 10th? I withdraw the 


question. On Auvsust LOth you went down to the courthouse 


and identified Henry Boyd? 


A Yes. 
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And then I assume that you went home that 


s Mrs. Arrington along et the time? 
When I went home? No. 
9 When did you see her again? 
The day of the hearing. 
Q Oh, she doesn't work everyday at the house? 
No, Mrs. Arrington did not work after that. Mgrs. 


£ 4 i $ ean neal Pt 
belixc veg sae Was preg anc ana i 


in 2 very nervceus state after the robbery and. she was 
afraid to come back and be in the house. And if she workede-- 
maybe once or twice after that, before she stopped working. 
She no longer comes. Mrs. Arrington is now pregnant. 

Q But you did mention to her that you were sure 
that it was Boyd? 
A That I thought it was, yes. 

Q And you mentioned they took--what did they take 
from the house, a sewing machine? 
A A sewing machine, a color television and a black and 
white television. 

Q Did you mention anything about his hair? Did he 
have an Afro? 


A He had an Afro. 


Riordan-cross 


, 


Jas it long or short? 
one define long or short afro? It was not 
It conformed to the contour of his head within a 
reasonable limit. 
Q Now, back at the Criminal Courc--just a few more 
questions of this witness, Judge. You were sitting there 
with Fitzgerald as they were calling out the cases and 


Boyd walks in and you said, "That's him." Prior to that 


did Fitzeerald or any other police 


tell you that Poyd had been arrested befere that case on 


other charges, that he had a record? 
A At some point I knew that he had a prior record, but 
I became aware of it I do not know. I don't remember. 
Q And this was Fitzgerald who told you this? 
It must have been, I had no contact with anyone else. 
Q Did he ever communicate this to your husband? 
Did he ever communicate this to my husband? 
THE COURT: Do you know whether he did or not? 
THE WITNESS: My husband knows that Mr. Boyd 
had a previous record, I was not a party to his 
conversation. If he did tell me, I don't know. When 
my husband called me in St. Louis he told me, and not 
meaning to alarm me he kept the conversation as sparse 


detail as possible. He told me to come back 
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because they told him they found the car and a man 
answering the description I had given. 
MR, MADDEN: I have no further questions, your 
Honor. 
“ARTZWALD: Thank-you very much. 
a couple of more. 
Fitzgerald ever shew you any cards or written 
form about this defendant? 
A What do you rean cards or written informaticn? 
haven't seen 
youldn't tell you why. He may 
own personal rezsons. 
WITNESS: No. 
COURT: All right. 
MADDEN: Thank you, Judge. 
COURT: Thank you very much. 
MR. MADDEN: Your Honor, 1£ it please the Court, 
with respect to the second lady, Mrs. Arrington, I'm 
going to request a lineup at this time on the grounds 


that according to my information, this woman has 


never identified Henry Boyd as one of the culprits, 


and he's sitting her: alone in the courtroom, all by 
himself, other than the court personnel, with no 


spectators, no negxos at all in the courtroom. There's 


a lapse of time of perhaps seven or eight months, 
an indication that Mrs, Riordan 
she has communicated to her she 

is positive. 

MR. SCHWARTZUALD: Judge, I remember in the last 
. Golder came in, I believe it was Mr. 
Madden and myself who said, this witness, just take 
alook. it's him or it's not hin. 
THE COURT: I don't 

eny lineup. 

MR, MADDEN: epres the defendant in this 


case. Mr. Schwartzwald represents the State. If he 


wanted a lineup he could have one. 


THE CCURT: I am going to deny your application 
for a lineup. 

MR, MADDEN: Your Honor, if it please the Court, 
at this time I'm requesting a lineup. We are in 
the courthouse. There are plenty of facilities for 
a lineup at this time, there being the detention 
facilities where there are plenty of defendants to 
participate in the lineup, and many of them black. 
There are other court personnel not in this courtroom, 
in other courtrooms which can be used for a lineup, 


and I really request the lineup at this time for the 


or =, te “he a > oe ‘secre #4 f. - . 
reason that other than the other suggestive factors 


indicated, there is the additional factor tha 


at Mrs, 
Riordan who was the employer of Mrs. Arrington 
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ated that she had communicated to Mrs. Arrinston 
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Identified sr tha panethricc . wae Mie ee ce tae tie 
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that. 5 think it was June 2Z3xd until today arch 


«3 
“ye ¥ A we ¢ Pe eS ee ae aS ee ae We aS eon | 
‘tn. And the facilities are here. There's no rood 


reason I can see why we couldn't have a lineup. 
This is not a prompt on the scene arrest or happen- 
stance showup. There are plenty of facilities in the 
courthouse for a lineup, and I would request one. 

THE COURT: I am going to deny your application, 
Mr. Madden, for a number of reasons. Firstly, there's 
enough testimony before the Court, that we aren't 
holding this defendant for trial, and if we had no 
other witness, besides this witness, we have enough 
here to send this case to a jury, on the question of 
identification. 

Number two, to have a lineup at this point--you 


say there are plenty of defendants, but our personnel 


"hig 


ere are very short and it's going to be -ery 
difficult for them to bring in defendants. For 
practical purposes it would be very difficult. And 
as I say, I think it becomes imazterial as to whether 
you have a lineup or not, whether she identities him 
or not, when we have enough here after hearing for 
the Court to hold this defendant for trial. 

MR. MADDEN: Your Honor, it is now about 3:37, 
and most of the Court Parts are drawing to a close 
for the day, so there is prcbably excess personnel 
available to assist us in a lineup. This is not 
ten-thirty where all the Parts are going full force. 

THE COURT: The men here, see what their answer 
is. 

MR. MADDEN: I’m not concerned about the court 
personnel at this stage. 

THE COURT: I say if it were important, if it 
were essential, I would see that there would be a 
lineup and get the personnel to do it, but I don't 
think it is important. I think it is immaterial. 
After listening to the witness it would make no 
difference at this point whether or not the next 
witness will be able to identify him. 

MR, MADDEN: I don't know. She hasn't identified 


Arrington-direct 


would Like to make an exception that 
esses has heen violated because 


this impermissible and unnecessarily suggestive 


Exception is noted, 
a linsaup, 
MADDEN: Let ma indicat 
tis courtrocn, 
axe tanree courc offic 
Cefendant, the stenographer, the 
myself, the clerk and the Judge. 
' THE COURT: All right, the record will indicate 
that. 
MR. MADDEN: And the defendant. The only one 
being black. 

Awe BLE ZABRBE TR ARRINC TO N, 329 
Lexington Avenue, Brooklyn, New York, called as a 
witness in behalf of the People, being first duly 
sworn, testified as follows: 

DIRECT-EXAMINATION 

BY MR. SCHWARTZWALD: 

Q Mrs, Arrington, on June 23, 1971, were you 
working at 43 Joralemon Strect, Brooklyn, County of Kings 


about three o'clock? 


Arrington-direct 


And did something pretty exciting happen that 


Las! 


} What happened? 
A Well, 1 was in the t: a because it was almost ty 
time to go homa. And Nes. Piorcan saic fi coorbell xang 


but I didn't hear the dcorbe but she was in the back 


ining in the bathxoom. 
and I didn't ! 

and she did. So at me when she went to the door, 
when she opened the door, I could see a hand forcing their 
way into the door. So at that time I stopped what I was 
doing. I went towards down the hall towards the door. It 
was two men. A tall one-- 

Q How tall was he? 
A Six--he was very tall. 

Q What did he look like? 
A Well, he was very dark, and had sideburns with a 
moustache which I could remember him. And he wanted to 
know what was in the room which was the baby's room. And 
I told him that was the baby. Amd because the door was 


closed. Then he wanted to know what was the next door, 


Arrington-direct 


’ 


closet, a small hall closet. So he said, 


" So as we started in, then he 


in there, 
wanted to know about the jewelxy. So)? tordan told 
him to look on her mantlepiece, whatever. So he went in but 
we had to go with him in there. So then he wanted to know 
next door, «hich was in her bedroom, 
get in there and we 


don't know, we z5 in there abovt a half hour 


He had a different face? 


MR, MADDEN: Objection as to a leading question, 
your Honor, 
THE COURT: Sustained. 
Q Look around. Do you see the person, that tall 
guy in the courtroom? 
A Yes, I do. 
Q Point him out. 
A It's the guy right there. 
THE COURT: Indicating the defendant. 
Q And you are not doing anyone a favor by pointing 


him out? 


Axrington-direct 


No, I'm not. 

MR. MADDEN: Objection. 

If you came here and you looked at the table 

wasn't the guy what would you say? 

I would tell you that's not the guy because it's 
another one, Because che cther one he was wmoch nicer 
which I couldn't identify him. 

the other guy? 
other one who was 
was than the one that had the gun. 
MR. SCHWARTZ74LO; Your witness. Thank you. 
CROSS-EXAMINATION 
BY MR. MADDEN: 

Q Mrs. Arzingcon, before you came to court today 
into this courtroom, did you read anything at all to 
refresh your memory? 

A No. 


Q And did you speak to anybody? 


A No more thian the detective came to pick me up and - 


the officer, because I was supposed to be down here 
this morning which was ten-thixrty, but I had a doctor 
appointment and 1 couldn't wake it so they came and 
picked me up, but I didn't refresh my memory about 
anything, no. 
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Did Detective Fitzgerald tell you the defendant 


in the courtroom? 


he didn't. 
What did he tell you? 
A, He didn't tell ro nething. That they was going, you 


know, it was court day, You know. Fut 


seen this 


The first and the last time. I saw him the day that 


he robbed her house. What date I don't remember. And 


today. Never seen him but twice. And I know him, 

Q You know him? 
A I know him. I'm pretty sure I mean from his looks, 
and I'm pretty sure he remember me. 

Q You had seen him before? 

Yes, I had seen him before. 

Q Where had you seen him? 

At Joralemon Street when he robbed the house. 

Q That's when you think you saw him? 

Not what I think. That is when I seen hin. 


Arrington-cross 


At any other time? 
until today, 
I'm not sure. You said you aze pretty sure you 
had seen him before? 
A No, L saw him twice. The day that he robbed her 
house and today. That's 


THE COURT; It sounds like that to me, twice. 


> : A — “¢ ‘. no? 
Q Did you speak to the police? 


A Well, I'm going to tell you. I'm not going to lie. I 
was very upset. I didn't talk to the police too much. Not 
at the time they came to investigate the robbery. No, I 
didn't taik to them too much. 

Q Did you give them a description? 
A Well--yes, I think I did. 

Q What was that description if you remember? 
A That he was very tall, ugly and dark. The same thing 
what I told him on the day it happened. 

Q That was your description? 
A That was my description. And is. 

Q Did you tell him that, very tall, dark and ugly? 
A Right. 

Q That was it? 


Arrington-cross 


And you know, that's it. 
ém concerned, that's 
Q And had you ever spoken to 1 


faye os 
se we 


Riordan about 
fy Ta ba 
iO, no, not 


about it, because i: 
there, but we didn't 


Q 


~bi8S 


Do you renember sometime in Aw 
y 


ors. Riordan 


man? 
A 


Yes, but I still didn't see the man, you know, so 


I couldn't say whether she were right or whether she were 
wrong. 


Q 


And did--how heavy would you say this man was? 
A 


At the time the detective took me down I told him 


he was about--he had to be 190, or close to two hundred, 
Q 


And you remember that he was very tall? That's 


one of the chief attributes that you remember? 
A Yes. 


Q Let me ask you this, Mrs, Arrington. The 
defendant hasn't stood up once-- 
A I know. He doesn't have to. It's his face. 


Arrington-cross 


Q Tell me about his face. Was there anything 
distinctive? 
A Just like it look now. >"s a £ace you can't change, 
unless you put on a mask, 

What was there distinctive about his face, if 

any thing? 
A His face? There's the man there. The same man.-: And 
I'm pretty sure he remembers me. As scared as I was I'm 
sure he remember m., 

Q Did he have 
A Now look, I told you I remember him. I didn't tell 
you there were scars or whatever. I remember the man. 

Q I'm not telling you anything. I'm asking you? 


I'm answering your question. 


Q Did the man who was there on June 23rd have any 


scars on his face? 

THE COURT; Any scars or marks on his face that 
you know of? 

THE WITNESS: I'm going to tell you, I didn't 
look at his face that close to tell whether there 
were scars, but I know his mouth. His teeth is not 
right. I know about his teeth. 

Q You say his teeth aren't right. What about his 


teeth aren't right? 


Arrington-cross 


A Well, number one, they're uneven or something. 


know. And they're not white. That I know. 
Q All his teeth are not white? 
yasn't leuching at all this. 
man's mouth, but Like I'm telling 
What more do you want? This 
Q Have vou ever discussed 
Detective Fitzzerald? 


> 


~ 


when he thought he found the man. 
Me called me becoxse naterally I had to come into court, to 
identify a man or something. Well naturally he had to 
talk to me about it. 

Q What did he say 9 you? 
A I can't remember the exact words that he said. He 
called me and told me he thinks he found the man because 
he was in the car, the getaway car. And that's it. Anybody 
could have stole the car from hin. 

Q Did he tell you that the man that he had fit the 
description of the guy on June 23rd? 
A No, he didn't. 

Q He just told you that he found a man in the car? 
A No. He said he think he found the man, Because the 


man, this particular man was in the car, the getaway car 


remember exactly what 
he said word for word, 
Q I know. But he told you 
had a man who he thought was the one 
you? 
A Even if he didu't have the mn-- 
0 Don't areve with m 


. 


| “9 on wr . “oe “gene 4 _ 
I'm not going to argue with you. u're trying to 
me--even. if he-- 
Question withdrarnn, 


Q Fitzgerald told you, did he not, that he 


somebody who fit the description. Did he tell you 


thought he had the man? 


A No, he didr't tell me that. 
0 Didn't you just testify to that before? 
A I said that he.told me that he had a man that got 
away in the getaway car, That got away in the car from 
the robbery, out he couldn't be sure that this was the 
man that did the robbing at Mrs. Riordan's house, 
Q The detective told you he couldn't “be sure? 
A That's right. He wouldn't know. He didn’t see him. 
'@) And did he ask you to identify or come and look 


at this man? 


fell, I had to eo and look at som pictures, . but 
€ see him in the photographs. I didn't 
7 TT} 


= . ~ Pe 44 5 aR ~ poy 1 = . 
Q Let me ask you this. ‘hen did you 


pictures? 
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Q Pardon me? 


It wasn't recently. I didn't find him anyway, 


Q O.k. Now, other than today, or yesterday, when 


was the last time you had spoken to Fitzgerald? 

A Oh, God, the last time they had a hearing--I don't 
know whether it was the lust time or the first time. The 
very last time Mrs. Riordan had been to court in connection 
with this case. I spoke with him that particular day. But 
when I got here it was over with, you know, when I got 
here, I think it was on Schermerhorn, waatever. It was 
over with, I didn't talk with him other than today, 


Yesterday he called me and told me that the trial of this 


Arrington-cross 


man was going up for trial. 
Q nd d ou speak te Mrs. Riordan? 
I hardly talks to her now. 


t's his name went down 


Q Did anyone of these pec 
No, no. 

Q No what? 

I can tell you before you ask. 


Q What was { asking? 


If you want to say they persuaded me to say something, 


Q They didn't persuade you at «11? 

No. 

Q You came into this courtroom and after a matter 
of perhaps a minute looking at the defendant once or twice 
you say that's the man? ! 
A Not once or twice. I knew him when I walked in here. 
When I got here. That was the man. 

Q When you walked through the door in the rear? 
A When I saw him I knew that was the man. 


from the side? 
A 
MADDEN: No further questions. 
All right, step down. 
SChwARTCVALD: Thank you very mu 
down. 


Good luck to y 


Fire ee aa 4 3 
Judge, will. + 


THE COURT: I'm s; ‘his young lady will be 
here anytime you require her presence. She's a 
wonderful woman. What time do you think you will 
start the case?-. 

MR. SCHWARTZWALD: We should be ready for this 
young lady at two o'clock. 

THE COURT; Tomorrow at two p.m. All right? 


THE WITNESS: 0O.Kk. 


MR. SCHWARTZWALD: That's the People's case on 


the Wade hearing, your Honor. 

MR. MADDEN: Well, if it please the Court, are 
they not going to call the police officer? I'll call 
the police officer. 

THE COURT: Fitzgerald, is he here? 


SCEWARTZWALD: Yes, sure. 

COURT: All right, call hin. 

JI. FLTZCERALD, Shield number 
1241, llth Detective District, Burglary lare 

Police Department City of New York, called 
witness in behalf of the defendant, being 
sworn, testified as follows: 
DIRECT-EXAMINATICON 


LODEN ae 


Detective, how long have you been on the 


Seventeen and a half years. 

Q In 1967 were you a detective? 

In 19677 

Q Right. 

Yes, sir. 

Q And how long had you been a detective in 1967? 


How long have I been a detective? 


Q Since now how long have you been a detective? 


Ten years. Ten years a detective. 

Q Now, you responded to this case on what date? 

June 23rd, 

Q And did you make any notes in connection with 
this case? 


I had netes on ; ice ms I have notes, 


You weren't the first police officer there, 


sir. 


ibed two male n 
ner apartment end at surpoint demanding money 
from her and. a Cleanings women 
Q Did she give a deseription 


of either one of these two indiv 


A Yes, she gave a description of both of then. 
Q 


What description did she give of the taller one? 
A That he was a male negro in his late twenties, six 
foot two, six foot four, She said, "He's huge." I said, 
"What do you mean by huge?" She said, "Very tall man, 
Heavy, black skinned. He had long sideburms."" And she said 
he was a very ugly man. She said he had his teeth 
discolored, That was about it. Then his clothing 
description she gave I have it down here, Long sideburns, 
He had a white shirt, dark pants. The front teeth were 
discolored, and he was armed with a silver gun. 

Q How did she describe his build? 

A Heavy, huge. 


t as a thin build? 

But she said at one point, I believe 
she did mention that he was thin. I said, "What do you 
mean by thin?” She said, "Well, he's large, 

It's > one point she did say he was thin. 
Did Mrs. Arrinsten give you-a description? 
A No, At the time I got the description from Mrs. 


- ’ 


Riordan. I didn’t get a description at that time from 
iixs. Arrington. 
Q Did you ever get 
did, 
Q Do you have that description? 


A Yes. I got the description from Mrs. Arrington. She 


stated that he was a very big negro man, about six foot. 


Very dark skinned, in his late twenties. 


q You got that description written down? 
A lio, I don't have that description written down. The 
description very mich fit the description that Mrs. Piordan 
gave me. 

Q And then did Mrs. what's her name, Arrington, 
come down te look at the photographs at the BCI? 
A She accompanied me at BCI, 

Q No results? 


No, sir. 


Yitzgerald-direct 


Q Do you know if Boyd was one of the 


looked at? 
No, I wouldn't know. 
Q Were you there when she we 


She didn't pi 


a 


she would 


photographs, and male nesroes 
four. 
Q And did Mrs. Rio n so down to BCI? 
lio, she didn't. 
Q Did you ask her to go down? 
I did. 
Q What did she say? 
She didn't wish to go. 
Q And then you put out an alarm on an automobile? 
I did, 
Q And when was the next time something happened on 
this case? 
A I was notified that a patrolman in the 79th Precinct 
had arrested a man and a woman in an automobile in the 


confines of the 79th Precinct, and the auto was wanted on 


a 2 


Pitzzerald-direct 


iay Alarm, And one of--the man that was arrested was 

Ve » Be Cc ? wt, = ” sR ani h4de mise fad 

denry Soyd, male negro, thirty-two years, and his physica 

description was six-foot four, two hundred pounds, dark 

Skinned, square face, had a missing front tooth and 

discol cad + nt can o if | ha Py ao ce Pte fot ones qs -14 > “345 
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for wnich { had issued an alarn. 


'e wens wha. SArin 34a . wry i. ad 
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~ - TH. sc eonmn, 
from a note. That was a message 


man Wao was 


description that the other patrolman 

told you? 
A Right. 

Q Let me ask you this, officer. Are these notes 
in relation to this case here? 
A Yes, sir. 

Q The whole page or one-- 
A This is the teletype that I transmitted in this case. 

Q This is a description that you wrote down on 
the 61, right? 
A Yes, sir. 


Q Do you have any other notes other than those? 


® 
Sir, 

be at. a en oe ae 
linen this was wnat 


the patrolman contacted you? 


he patrolman contacted the squac and a messag 
date of the arraignment 
Jest would be arraircned for my being 
And then what did you do, contact lics, Riordan? 


> | 


Riordan and she was out of town, I 


I would appreciate her coming to court with me on 
August 10th, That I possibly had one of the men involved 


in the robbery of her apartment. 


Q And you told him that this may “it the description 


you had? 
A Yes, the description fit the one I had. 

Q And you told her about the car, right? 
A Yes, sir. I told Mr. Riordan. He relayed this 
message to his wife. She contacted me Later, 

Q And then what happened? 
A And then she came in from St. Louis and I picked her 
up. When she came back from St. Louis I told her I would 
meet’ her at her dwelling on August: 10th ard go to court 


with her to API where the defendant was going to have a 


on 
s itccer 


hearing on whatever the chaxge was the officer arrested 
him for. 
Q Now, you told her that the man who was in on the 
automobile case, did you tell her his name was Uenry 
don't rec £ I told her his name. 
arraisned on the case, the man was 
hearing on his case. I don't w whether I told her his 
name, 
hen you montioned 
were discolored? 
Right. 
Q You told her this before she identified him? 


Yes, < did. ea. 


Q And did you show her a picture of Mr. Boyd before x 


he got into court today? 
A. Nes 

Q Did you ever show her any pictures? 
A No. 

Q Now, you were aware that Henry Boyd was in on 
another charge, correct? 
A Yes. 

Q On the automobile case, and this identification 
was taking place approximately seven weeks after the 


alleged crime? 


Fitcgerald-cixect 


A Correct. 

Q June 22rd to August 10th. And you were 
of a police regulation handed down, were you not, 
26, 1967, concerning lineup identificatioa? 

Sir. 
And you were aware of--well, let me ask 


this. Are these the rules that were handed down? 


Q Are those the rules, sir? 

Yes. 

Q Thank you. ow, did you advise Nr, Loyd at any 
time of his right to have an attorney present with an 
identification procedure? 

A No, sir, I had never spoken to Mr. Boyd. 

Q You were aware--1 don't mean to be facetious. 
You have been in courtrooms before and in the Criminal 
Court and you are aware that all of these courts are 
staffed with Legal Aid Attorneys? 

A Yes, sir. 


Q And Legal Aid represented Mr. Boyd on the case, 


on the automobile case? 


A Well, when I went to court I didn't know who was 


representing him. 
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Q Uut you were aware that there was going to be an 
tA oak od : : * rn i 4.9 Sd 
idenciiication proceduce on August 10th? 
A “es + 
tk. SCHVARTZ LD [ will object to this as 
impeaching his own witness. 
auc COURT: He's not impeaching hia. 
Q ia that correct, sic? 
A Possible identification was going to be made, 
Q That's what 1 meant, there was going to be an 
identizication procedure? 
A Rignt. 
G And did you ever--you hadn't spoken to Boyd at 
all before that? 
A Uo, sir, I had never seen the defendant before that 


Q Before Mrs. Riordan identified him you had never 
seen the defendant before, never spoxen to him? 
A Ro, sir. 
Q You never advised him of his right to an 9 
attorney. Did you ever advise him of a right to a lineup? 
A I never saw him or spoke to him, counselor. 
Q O.k. Now, may 1 see the Grand Jury minutes‘ 


MR. SCHWARTZWALD; Surely. Let the record - 


indicate the District Attorney is turning over the 
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burglary squad. 


s 


conducted identificati 
correct? 
es, 
Q Now, I just showed you the rules of July 26, 1967. 
Are you aware that rule 2/a indicates-- 

MR, MADDEN: May I put these into evidence? It 
might make it easier, 

THE COURT: Put it into evidence. Mark it. Those 
axe the rules? 


MR. MADDEN: ‘These are tie police lineup 


regulations for identification of July 26, 1967. 
THE COURT: All right. 


(Whereupon, the paper referred to was marked 


Defendant's Exhibit A for identification.) 
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tO Counsel ana 


going through an identification proceeding, is that correct? 
A Well, I know I see the paragraph here, and I know what 

t states here, but under the circumstances « had never 
felt that he was represented by an attorney-in the court 
here, and I just spoke to the District Attorney and 
explained the situation, that I had a witness in court and 
the defendant in another case was coming up and it might 
have been an identification. 

THE COUNT: You never spoke to this defendant? 


THE WITNESS: That's right, I never spoke to 


him, I had never seen him, I didn't know what he 


looked like myself. Se I spoke to the District 
Attorney. He said when the case ts called see if she 
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tceit tliat he would be the one to talk 
attorney. 
C Do you know if he spoke to the attorney? 
I don't know. 
Q ‘as there any reason, were there any circumstances 
involved why you dicu't conduct a lineup in this case? 
A seasons I didn't conduct a lineup? I felt under the 
circumstances in a couct of law being represented by counsel 


I wasn't suze my complainant would pick anyone out. I 


didn't know wnat he looked like. I was waiting to see if 
& 


She would pick anyone out in court. 
Q Did you have him seated right in front of the 


door that he was coming out, maybe the fourth row back? 
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prisoners come out 

No, nO p¥LSouers. 
else might have come out that There was very little 
traffic on the door on the : 

Q And had you made up your own mind at that time 
chat the person who was in the car was the person who 
robbed this: woman on June 23rd? 

mike up my mind, I didn't know the man. 
the information that he fit the 
scxiption of the alarm that I transmitted. 

Q So you wanted to bring her out to make a fair 


determination t! ‘his was woman? 


A Yes. She was the only one who could make that 


determination. 
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Q Let me ask you this.: This is what 1 don't 
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Court, my understanding 


should be a “her 


why there was no lineup. This wasn't an unseen 


arrest 
have testimony here that this 
or did not conduct a lineup. 

Let me ask you this, detective. You were in 
charge of the identificatinn procedure in this case, 
correct? 

A i was. 
Q And you made the determination in your own mind 


nat to have a Lineup, is that correct? 


to court? 

necessarily that day, but sometime 
before chat day you told her Henry Boyd had a criminal 
recoxd? 
A i milgnt have. I micght have said that he had been 
arrested bofore, but it certainly wasn't that day. I didn't 
Know nis criminal record, 


Q Was this in response to a question of hers? 


A She asked ine if he had been arrested before and I 


said yes, he had been, But I didn't know how many times. 


Q “hat time did this identification take place on 


August 10th? Do you remember approximately what time of 


Fitzgerald-direct 


the day? Morning or afternoon? 


A it was in the morning. Early morning. 


0 Do you remember the name of the District Attorney 
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To get out of the courthouse? 


No. 
Q 


. page under Section 9, the rules and regulations set down 


Let me ask you this, officer. On the second 


by the Police Commissioner, provided that no person present 


at the viewing shall do any action or say anything 


calculated to enlighten or influence the witness or victim 


to make or not make an identification. And then it 


specifically mentions that no suggestions may be 


comminicated to the witness as to which member of the 


group is believed to be the culprit. Nothing may be said 


to or in the presence of the witness which suggests in any 


way which member had been arrested for the offense. 
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Fitcgerald-direct 


COTA . 


WwW, SCUWARTZWALD: I object to this. This is 
in evidence, It's already in evidence, the whole 
sheet, 

THE COURT: It is in evidence. What are you 
. 
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ang to bring out? 
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of regulations that you mention you do recali, 
read these before, is that correct? 
A Yes, I have read then, 


Q And these are generally followed by the police 


department I assume since July, 1967? 


A Yes. 

Q And you generally follow them yourself, I assum, 
is that correct? 
A Yes. I believe it was one or two occasions. 


Q One or two occasions that you had not followed 
this? 


A That I followed them. That I had reason to follow 
them, 
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Q What was Boyd wearing, 1£ you remember, on August 
1s he came through that door? 


: t Pena ny wtPieaent fite whe as eT ‘ 1. 
I can't recall offhand just what he was wearing ta 


But how 
Riorsan say 
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there. 
What did you co then? 
said, "You are sure that's him? 1'1l never forget 
I went over to the District Attorney and told him the 
there is the one she identified. 
Q Did you ever inquire if that wes boyd? 
A I asked who he was. I checked who he is. I spoke to 
the patrolman and he said, "That's the guy over there." I 
said, "Yes, she just identified him." 


Q And then you went back to her and you told her 


that was Boyd? 


A I said, "That's Boyd. That's the one we are down here 
for. That's the one who's arrested in the car case." 


Q You told her that? 


A Yes. 

Q And what did she say? 
A She said that was the one. She just sat there. I 
said, "0.k., you go outside.- Wait in the hall." 

Q What did yeu do with Boyd? Did you take him to 
the o4ch? 
A I took him to the $4th Precinct. Judze Eaoth was 
sitting in the court. 
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any involvement in this case, made no statexrints, and he 
was processed and I tock him back to court in the 
afternoon. 

Q Can you describe for me the area around where Mrs. 
Riordan identified the defendant on August 10th? She was 
sitting about four rows back, and there coming out of 
the left door, left of the Judge, what is the area like? Is 
it a clear view or are there people walking in between? 

A There's a door just like on the side of the court 

here. There was no coat rack. There's a wall. And Mr. 
Loyd when she says to me, "that's him," he was at that time 
there with two other men. There were three men. I said, 
“Which one?" She said, "The big one." At that point Mr 
Boyd was placing--was placed against the wall by the court 


” 
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and the two other men were taken up before the 


standing 
other case? 
on the 


A I don't know 


turned over to my custody. 

He was paroled-- 

THE COURT: ‘They had to parole him. You couldn't 
take him away unless he was paroled in your custody. 
He was paroled in your custody. 

THE WITNESS: No, he's asking about the other 
case. 

THE COURT: In the other case hz was paroled in 
your custody on the larceny and you didn't even know 


that. He was paroled in your custody that day. 


THE WITNESS: On my case. He was asking me 


about the previous case, the car case. 


THE COURT: He was paroled on the car case. And 


ritz:erald-direct 


he couldn't be paroled on your case because 


even arrai7ned,. 


was paroled 


couple o£ questions, detective 
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day that you had ever seen this 


Q Had you ever been in court on the larceny case 
while this defendant was in court? 


A No, six. Not until that date. 


MR, MADDEN: May I just have a moment, Judge? 
THE COURT: Sure. 


(Brief pause and resumed.) 

Q Did you see a girl in the--you mentioned that 
the patrolman told you he was arrested with a girl. Was 
the girl in court that date too? 

A August 10th. 
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Now, 


Q Yes. 
August 10th she wasn't in court? 
Q I jn.t want to ask you a couple of more questions, 


I don't mean to be facetious. Were you aware that day 


that there was a detention facility for defendants? 


A Yes. 

Q There is a detention facility in the court 
building itself? 
A Yes, 

Q And defendants are brought from that facility 
up to the different courtrooms that they are supposed to 
go to, right? 

A Yes, 


Q And you were aware that the police--withdrawn. You 
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one over here? 

That was on Poplar Street, the 84th. 

Q Did you ever think to take the defendant to the 
84th Precinct and have a lineup at the courthouse? 
A I didn't think because I didn't know whether I'd be 


taking the right party out of the court. 


THE COURT: Don't you think it would be silly 


to take him and bring him for a lineup after she had 
already identified him in the courtroom? 

MR. MADDEN: This was before. 

THE COURT: At what point? The first time he 
saw him was the first time the complainant saw him 
in the courtroom, 


MR, MADDEN: Yes, sir. 


Pitzec. ald-direct 


Q August 10th, were you aware that you were 


to the courthouse? 
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patrolman, 
that down anywhere? 


would uiave oececn it 


M O.k. But in any event, were you aware that the 
defendant was supposed to be in court on the automobile 
case? 

A Yes. 

Q So you went down to the courthouse with the 
intention of having an identification procedure with Mrs. 
Riordan, correct? 

A Yes, sir. 

Q And are you saying, detective, that because you 
never spoke to the detective that's why you never advised 
him of his right to a lawyer, that's why you never asked him 
if he wanted a lineup? 


A Yes, I never spoke to him. I didn't know him, 


Fitzgerald-direct 


you knew his n 
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arrested on an automobile case that he had 


A 


SCHWARTZWALD : 
You said that you got information when he was 


a broken tooth? 


Discolored teeth. 


Q 


And something about broken? 


Broken tooth, yes. 


Q 


you know? 


A 


What date was he arrested on the larceny, if 


That would have been 7/24. 


Q 
July 24, 1971. 


July-- 
A 
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Q Detective, you say you didn't have a lineup 


because you really didn't know what the woman was going 


to do, if she was going to pick him out or not? 
A That's right. 

Q So 1f she didn't pick him out you would have a 
lineup? 
A No, I wouldn't arrest him. 

Q Because you weren't sure whether she was going 
to pick him out or not you didn't have a Lineup? 
A Because he was in court and I was taking her to 


court to make an identification. If she couldn't identify 


Doel > 


Fitzcerald-redirect 


anybody { wouldn't have anybody to arrest 
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Le After a2ead Ln 2 records, aecective, 


Set the impression or were you--did you think that 
best identification procedure is a 14: 
Would I think the best would 
I obje 
philosophy course. 
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ad out 


been on the police force seventeen 
and a4 half years 
A, Yes, 
Q How many arrests did you make over seventeen and 
a halz years? Many I assume? 
A Yes, 
Q And how many for felonies? Percentage wise, 


I would say two hundred fifty, three hundred, 


Q And how many of these would you say percentage 


wise would be robberies? 


A Twenty percent. 


Q How many of these three hundred arrests would 
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MADDEII: 
SCHWARTZWALD : 
your Honor. 
THE . Madden, did you hear that? 
SCHWARTCWALD: Lacarino went home. 
COURT: Lacarino went hone. 
1est a continuance, Judge. 
COURT: All right. Tomorrow morning, nine- 


thirty sharp. Nine-chirty tomorrow morning. Have 


your witness here because I want to proceed with this. 


MR. MADDEN: Your Honor, I would indicate to the 


Court, that I want the minutes of the Wade hearing 
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Brooklyn, New York 


March &, 1972 


Riordan and Mrs, 
the circumstance: 

right to counsel, as per the Wa trial. And further- 
more, with respect to due processes, I contend that 
the due processes of richt of the defendant to due 
processes was violated inasmuch as the confrontation 
of both Mrs. Riordan and Mrs, Arrington were unduly 
and impermissibly suegested. I would point out to the 
Court that prior to Mrs. Riordan identifying the 
defendant for all purposes one in the Criminal Court, 


there had been a lapse of about seven weeks between 


June 23rd and August 10th, and under People vs 


ex rel, Sringle against Fellette, 2nd Circuit, 
Federal Court case, written by Judge Friendly, 


I believe, pointing out the very important fact to be 


8&6 
considered in applyi: ess tests is the length 
of time between the 2 and the pre-trial confronta- 
tion. ‘Then there was the Peo: s EBallott, 
of Appeals case 


that 


a sucn 


record, it was the sae automob 
car, and he found in possession of that automobile, 
that he was tall, she pave his name. He mentioned to 


her through the husband it was the same description. 


And it was also mentioned by Detective Fitzgerald that 


he told her before the confrontation that the 
defendant's teeth were discolored. 

With respect to Mrs. Arrington, Mrs. Riordan 
testified that she had told Mrs. Arrington prior to 
Mrs. Arrington's confrontation in court yesterday, that 
she was positive that this was the man. With respect 
to positive lineup suggestion, after Mrs. Riordan 


identified Henry Boyd as the taller of the two, 


. ne 
I would point 


D pr 
I would point ou 
Court that at 
acilities fc 
there, court 
&@ prompt on 
lapse between the crime and arrest, 
would have been fairer to 
certainly knew, or 
Mrs. Riordan certainly knew when she came to court 
that che was coming to court to look at a person who 


the police felt was very possibly the one who was the 


taller of the two. And it was in the custody of the 


custodial setting of the Criminal Court building. The 
Courts have held, and I believe it was the Wade case, 
indicated that a showup is a critical stage of the 
procedure in which counsel,-the defendant should at 


least be acvised of his right to have counsel at that 
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COurtzre on, 


your Honor, I would ask the 
mber one, suppress the pre-trial confronta- 
Riordan in the Criminal Court, and also 
-trial confrontation of Mrs. 
Arrington, in Part 8 yesterday. And I would also move 
to suppress the in court identification of the defendant 


on the ground that ere was--that the unnecessary and 


impermissible «. gestion was so inducive to an 


irreparable mistaken identificaticn, and such 
identification pave rise to a tendency to a very 
substantial likelihood of irreparable mis-identifica- 
tion. And that's from People ex rel Phipps vs Follette, 
428, Fed.2nd, 912, 2nd Circuit, another Judge Friendly 


case. 
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THE COURT: Mr. Schwartzwald, do you have anything 
to say about the motion? 

MR. SCHWARTZWALD: Yes, your Honor, The cases 
hold that where the people have an adequate opportunity 

time of the crime--it is 
not an old woman knocked down in the snow and eisht- 
months later she sees them. And the cons say he 
confessed. In this case both witnesses at 
¢ 


of the robbery had volt 
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person, é it is the contention of the District 
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Attorney's office that she identified him in court 


as a result of the initial encounter, and it had 


nothing to do with what happened in AP2. 

The People will go one step further. We feel 
that what happened in AP2 or AFl, was far, far from 
a showup. If anything I couldn't think of anything 
fairer. In other words, it was better than a 
lineup. This woman saw eight or ten people. The 
officer didn't tell her who, and when she saw him 
she said that was the man. The People hold that 
both identifications are proper and are not the 
suggestive type as mentioned, the old lady knocked 


down in the snow and eight months later the cops say he 


confessed, 
case for the proper identification. ‘he origina 


confrontation and also secondary identification were 


es 


i ed ee Per en 
: ine Court finds that the identificatio 


mice by Mrs. ALorcan was such that there's no doube 


in the Court's mind that the identification was 


Nee lhe be 


proper, and there's no doubt in the Court's mind 
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tantamount to a lineup. As a matter of fact, it was 
even better than a lineup as far as the defendant is 
concerned. She didn't know who they were going to 
bring into the courtroom, but the moment she saw this 
defendant, by a split second she testified, a split 
second, she knew it was he. So I must deny your 
motion, Mr. Madden, on the theory that the identifica- 
tion was good by all the witnesses, and that it was 
done so without violating any of the defendant's 
Constitutional rights. The defendant must stand trial. 
MR. MADDEN: Your Honor, just to clarify 
the record, there's both the pre-trial confrontaticn 


and the in court identification. 


THE COURT: Yes, The motion is denicd in both 
instances, 

bt 

bike 

THE COUR‘ vith respect to both witnesse 

Are we ready to proceed to trial wit! 

MR. MADDEN: Your Honor, if it 
under the People vs Brocking case 


page 530, 1970 Court of Appea 


a copy of the 


Co me wnere I didn't have the minutes and there was 
conflict in the testimony and I was stuck without 
the minutes, so i'm requesting an adjournment in 
order to afford the stenographer time to type up a 
copy of the suppression hearing minutes. 

MR. SCHWARTZWALD: Your Honor, the only thing 
in the case--the People of course feel it is 
discretionary with the Court--but we have one of the 
witnesses, the maid at the time, who's pregnant. . She's 


going to give birth any day. So the record should 


indicate any adjournment in this case was caused by 


the defendant, and they should be as tolerant of us 


when the woman is recuperating from childbirth. 


THE COURT: I don't think there will be any 
question about that. The Court feels that we are 
te txy to protect 
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there mi 

conflicting testimony 

trial, 

Madden, 

defendant of an 

will not foreclose you from cbtaining those minutes. 
But how long will it take you to get the minutes? 

MR, MADDEN: At least two weeks. 

THE COURT: So we have to adjourn this case I 
think--we mist adjourn it about three weeks. All 
right? 

MR. SCHWARTZWALD: What Monday would that be? 

MR. MADDEN: 27th. 

MR. SCHWARTZWALD: 27th. 

THE COURT: And you would get an opportunity if 


you say in the case or not. Is that what you want? If 


you feel it is in the interests of your client we will 


give you the adjournment, 


MADDEN: Thank you, your Honor. 


Your Honor, Just one more thing with xsespect 
to your findings of fact with respect to the indepen- 
dent source, you feel that the identification made 
by the complainant was made with enough opportunity 
to observe? 
THE COURT: Yes. 
And with sufficient detail. 
You mean at the time of the commission 
of the crime? 


MR. MADDEN: Yes, sir. 


THE COURT: I definitely find she had plenty of 


time to observe this defendant at the time of the 


commission of the crime. In other words, if I were 
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trying this case without a jury there would be no 


doubt in my mind that her identificction was a very, 
very good identificution. Now 
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alleged to ba 
to the pre-trial confrontation they turn to the 
6th amended right, of right of counsel end right 
to be advised of counsel so he could either ask for 
it or waive it, and with respect to due process 
whether or not that was violated due to 
ibility of the police officer, and also 
and Mrs, Arrington. Do you think, your Honor, with 
respect to the pre-trial confrontation they should be 
suppressed? 

THE COURT: I should say not. i don't think 
there's any suggestibility at all in this case by the 


police officer. He didn't suggest anything. He just 


acked her te’ sit in the courtroon 


a 


comin? out could be this defendant. 
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that was picked up was the cefendant, 


{£ one of the men that was picked up was 
but there was notuing suggestive that he w: 
defendant. They didn't know it, and nobody knew 
whether he was the defendant except the complaining 
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witness. So I don't see any suggestibility at any 
stage of this case. Wot at all. 


MR. MADDEN: Thank you, your Honor. I have an 


Diarte aaet 6 
exception to this. 
THE CCURT: O£ course you have an exception. 
iets 
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